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1 . Claims 3, 5, 6, 1 7, 27, 30-35 and 40 are withdrawn from further consideration 
pursuant to 37 CFR 1 .142(b) as being drawn to a nonelected species, there being no 
allowable generic or linking claim. Election was made without traverse in the reply filed 
on 2/7/2007. 

2. Upon further consideration, the indicated allowability of claims 24-26 and 48-53 
are withdrawn in view of Flock as explained below. 

3. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

4. Claims 1 9-21 , 24, 25, 28, 29, 43 and 44 are rejected under 35 U.S.C. 1 02(b) as 
being anticipated by Flock (3,351 ,239). Flock discloses an actuator cap 10 for a 
container 25 with a main wall 29 that varies in cross section, an actuator member 55 
that extends transversely at both terminal outer peripheral portions 61 and 59 that 
extend beyond a portion of the main wall at 31 as seen in figure 2 with the outer surface 
of seal 41 being slightly wider than the inside diameter of outlet 31 as claimed, but does 
not extend beyond the greatest lateral extent of the main wall at 30, a curved upright 
member 62 which is immediately adjacent the actuator, guides the actuator movement 
at 63, and surrounds and protects the actuator as claimed and has a curved outer 
surface that contacts a spaced housing at 36 in figure 3. In regard to claim 24, the 
spaced housing 36 includes an inner wall portion 40 that tapers at 42 to a discharge 
opening 4! as claimed. Claims 24 and 51 call for the discharge opening to be larger 
than "a radius" of the container which claim language includes any radius on the 
container. The opening 41 is slightly larger than the radius of the inside diameter of the 
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container outlet as measured on line 28 in figures 2 or 3. Additionally, the radius of the 
curve connecting the container neck to the container wall 25 shown immediately above 
the end of the pointer for 27 in figure 3 has a radius that is smaller than the discharge 
opening 41 . In regard to claims 25 and 52, Flock discloses that the movement of the 
housing 40 relative to the container causes the housing wall to contact the outer 
peripheral surface at 59 that displaces the valve actuating apparatus 55. In regard to 
claim 43, Flock discloses an actuator cap 10 for a container 25 with a main wall 29 that 
varies in cross section, an actuator member 61 that extends transversely and 
terminates at an outer peripheral surface that extends beyond a portion of the main wall 
at 31 as seen in figure 2, but does not extend beyond the greatest lateral extent of the 
main wall at 30, an upright member 36 which is immediately adjacent the actuator, 
guides the actuator movement with 38, 39 and encloses and protects the actuator as 
claimed and has a curved outer surface at the juncture of 35 and 36 with wall 35 
contacting a spaced housing 14 and a gusset 57 that has an arcuate portion at 40. In 
regard to claim 48, the inner circumferential wall is not connected to any particular 
element wherein the actuator cap of Flock includes an inner circumferential wall that 
receives the valve stem 55 at 56 and an alternate second inner circumferential wall 62 
that receives the valve stem 55 at 63. In regard to claim 49, the inner circumferential 
wall 62 contacts a rib 60 within the wall to engage the valve stem 55 as claimed. In 
regard to claim 50, the actuator includes a tapered flange 23 that is snap fit over the 
container 25 at 22. 
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5. Claims 22, 23, 26, 45 and 46 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Flock (3,351 ,239). Flock discloses a combination substantially as 
claimed but does not disclose the specific claimed dimensions. However, one of 
ordinary skill in the art would have considered the actual dimensions of the container 
and actuator to be design considerations that are obvious to and well within the scope 
of knowledge of one of ordinary skill in the art. 

6. Applicant's arguments filed 6/23/2008 have been fully considered but they are 

not persuasive. Applicant explains the nomenclature and operation of the claimed 

invention and then explains the nomenclature and operation of Flock and states that the 

two devices are not similar. However, Applicant's claim language is readable on the 

elements in the Flock apparatus even though the nomenclature is different and the 

function, structure and operation of the devices are different. An element that performs 

the function of an actuator and includes an outer peripheral surface that extends with 

respect to a main wall as claimed is readable on the claim language even if it is on a 

different type of device and has a completely different structure from that disclosed. A 

wall surrounding an actuator such as 40 or 62 assists in preventing inadvertent 

actuation because it presents an obstacle to a user or an object in directly contacting 

the actuator and necessitates the use of handle 48B. This prevents a user from 

accidentally bumping into the actuator to cause movement of the actuator. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to J. Casimer Jacyna whose telephone number is 571-272- 
4889. The examiner can normally be reached on Mon. thru Fri. 9AM-5PM. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Kevin Shaver can be reached on 571-272-4720. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 

Patent Application Information Retrieval (PAIR) system. Status information for 

published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 

you have questions on access to the Private PAIR system, contact the Electronic 

Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 

USPTO Customer Service Representative or access to the automated information 

system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/J. Casimer Jacyna/ 

Primary Examiner, Art Unit 3754 



